SELECTED FORUM AGREEMENTS IN WESTERN EUROPE
Joseph M. Perillo, Jr.* Although selected forum agreements traditionally have been discussed in terms of whether they effectively "confer" or "oust" jurisdiction, the terms "confer" and "oust" are inappropriate unless they be clearly understood as
shorthand expressions for what really occurs. When parties agree to "confer" exclusive jurisdiction on the courts of state "A," they agree merely to surrender their legal privileges to bring an action in any other state, and at the same time, they have agreed to surrender their privileges to object to the jurisdiction of state "A." If the agreement is enforced, it cannot truly be said that jurisdiction has been conferred or ousted by the parties. Jurisdiction is exercised or withheld only by force of the law that gives effect to the parties' agreement. If this analysis is accepted, it is still permissible to speak of the "conferring" or "ousting" of jurisdiction by contract so long as we do not allow this terminology to mislead us into thinking that parties can undermine or augment the powers of states or courts when they bargain away merely their own legal privileges.
The common law has no term of art to label an exclusive forum agreement. The civilians have two serviceable terms. Considered from the point of view of the state in which the parties have agreed to bring their litigation, it is called a prorogation agreement. From the viewpoint of the states in which the parties have agreed not to litigate, it is a derogation agreement. In the interest of international uniformity, these terms merit adoption.
Professor Lenhoff has thoroughly surveyed the law in various European states, and I have drawn heavily from his labor and wisdom in the following summary. ' The first question to be considered is that of contractual construction. If the parties have agreed to a clause that states merely: "The courts of Mexico shall have jurisdiction for disputes arising under this agreement," will the clause be construed to mean that the parties intended that an action could be brought in no other state?
The courts of France 2 and Germany' have indicated that the intention of the parties must be determined in the particular case without benefit of presumption.
A minority view, expressed at least in pre-war Poland and in the 1956 Draft Convention on the Jurisdiction of the Selected Forum in the Case of International Sales of Goods,' applies a presumption that such a clause provides for an exclusive forum.
In contrast, Swiss' and Austrian 6 courts indulge in a presumption against the exclusive character of the forum named in the clause. The rule of construction applied is that a prorogation clause is not intended to affect the rights of the parties to sue in other states. In Italian law, by analogy from the statutory rule governing intraterritorial agreements, a valid prorogation agreement does not prevent litigation in other than the chosen state unless the agreement specifically provides that the chosen forum is exclusive.
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Thus, on the preliminary question of construction of prorogation clauses, there is no European consensus.
The second question is whether, in the absence of additional contacts with the state, a prorogation clause is a sufficient basis for the exercise of jurisdiction. In Italy, unless the action relates to immovable property outside Italy, the unequivocal answer is yes. Article 4(1) of the Code of Civil Procedure of 1942 classifies consent as one of the grounds upon which jurisdiction may rest. Such consent may be expressed in a contractual agreement entered into before or after a dispute arises. In addition, the parties may in their contract elect domicile in Italy. Such an election is an additional basis of jurisdiction.
Spain shares Italy's attitude of favor toward prorogation clauses! In France, in the usual case a prorogation clause is an effective basis for the exercise of jurisdiction. However, if there is no court in France that has territorial competence over the case, the prorogation clause is ineffective unless the lack of competence may be waived. In most cases a waiver is permissible. However, if the action involves immovable property outside France, or strong policy grounds are involved, no waiver is permitted. Aside from the question of territorial competence, the traditional French view has been that some contact with France other than the mere consent of the parties must be present for jurisdiction to be exercised. 1 " However, since 1948, the decisional" and doctrinal' current has been to uphold a prorogation agreement even in the absence of any other contact of the parties with France. The parties may also accomplish prorogation through the vehicle of a contractual election of domicile. Indeed, in view of the past history in France of disfavoring prorogation clauses, an elective domicile clause may perhaps be the most prudent device for contractual submission to French jurisdiction' Germany, like France, has not legislated on the international aspects of prorogation agreements. Nevertheless, it seems clear that, when the subject of the dispute is pecuniary, such agreements are valid in Germany; but if the subject matter is non-pecuniary, the agreement is ineffective. There is 7 Codice di Procedura Civile art. 29 (2) doctrinal dissension whether these rules derive from rules governing the territorial competence of courts or from rules governing the recognition of foreign judgments." Nevertheless, both doctrinal roads seem to lead to the same conclusion.
In Austria, 5 the rules governing the international aspects of prorogation agreements must be determined by analogy from, or extension of, rules in wholly Austrian controversies governing the parties' freedom to choose a particular Austrian forum. Since wide freedom of choice is granted by Austrian law, prorogation agreements with international aspects are generally effective. The parties may not, however, effectively agree to bring their litigation to the "Austrian courts" generally. They must name a specific Austrian court. There are other unclear doctrinal limitations on the validity in Austria of prorogation agreements. These limitations are less restrictive than in Germany and reflect a concern for interference with the sovereign interests of other states. Nevertheless, the dominant view is that a prorogation agreement may even be the basis for an action relating to immovable property outside Austria. Legislation forbids, however, the determination of matrimonial disputes between aliens unless the country of which the husband is a national will recognize the judgment.
In Switzerland, 6 the validity of prorogation agreements is based on cantonal, rather than federal, law. In a number of cantons, the courts have discretion to entertain an action based on a prorogation agreement. In others, only a pecuniary dispute may be entertained solely on the basis of a prorogation clause. There are further limitations in some cantons; for example, in Zurich.
In the Netherlands, a prorogation agreement is ineffective. Jurisdiction is determined by statute under which the consent of the parties is irrelevant. The parties may accomplish prorogation indirectly, however, by the defendant's election of domicile in the Netherlands.
In Europe, then, prorogation clauses find widespread recognition, particularly in pecuniary matters. However, when the derogation aspects of an exclusive forum clause are in issue, less favor is shown. Some states are unwilling to have their jurisdiction "ousted." Spain regards derogation agreements as ineffective.
8 Portugal limits their effectiveness to contracts between aliens that are to be performed abroad and involve no property in Portugal. 9 14See Riezler, Internationales Zivilprozessrecht (1949) 307 (rules of territorial competence); Pagenstecher, "Gerichtsbarkeit und internationale Zustiindigkeit als selbstindige Prozessvoraussetzungen," 11 Zeitschrift fir aus!. und intern. Privatrecht (1937) is See works cited supra note 8.
'9 See Taborda Ferreira, "La conception du droit international priv6 d'apres la doctrine [Vol. 13
The Netherlands adopts a sound view toward derogation agreements. The courts recognize that the parties have no power to modify the rules of jurisdiction. Nevertheless, the courts refuse to participate in a breach of contract. Consequently, they refuse to take cognizance of a case in violation of the parties' agreements."
As a rule, a derogation agreement is an effective means of barring litigation in Austria, Belgium, France, Germany, Greece, and Switzerland. 1 There are limitations. Generally, such an agreement is invalid whenever the subject matter of the action relates to immovables within the state, or to matters closely related to the state's administrative processes as in actions to correct an entry in a domestic registry. Each state generally reserves the power to disregard such an agreement when matters of public policy or ordre public are involved. Based on specific statutory restrictions, in both France and Germany, derogation clauses in insurance contracts are believed to be ineffective.
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In Italy, the Code of Civil Procedure sets rigid limitations on the validity of derogation agreements. It provides that derogation of Italian jurisdiction is not permitted by contract except in a pecuniary (obbligazione) case between aliens or between an alien and a citizen who is neither a resident nor a domiciliary of Italy.
"
There are certain additional rules of contract law that apply to exclusive forum agreements.
In Italy, such an agreement must be in writing, and, if the agreement is in a clause in a contract of adhesion, the clause must be separately signed by the other party, 24 and in any case it must relate to a particular dispute or to a particular pecuniary (obbligazione) relationship between the parties. In Germany, by analogy from rules governing arbitration, no derogation agreement is permitted in individual labor cases or in cases in which one party has taken advantage of his superior economic or social leverage.
6 A prorogation agreement need not be in writing, but it has been argued that a writing is essential to the enforcement of the derogation aspects of the agreement.' et'la pratique au Portugal," 89 Recueil des Cours de l'Acad6mie de droit international (1956) In France, exclusive forum clauses in contracts of adhesion are usually said to be valid only when the adhering party has actual knowledge of the contents of the contract.
28 While French law does not require that the agreement be in writing, in many cases some documentary evidence of the existence of the agreement will be required.
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In Austria, the agreement need not be in writing, but documentary evidence of the agreement is required."
Additional problems arise in connection with recognition of judgments. Suppose that two Italian citizens, on the basis of an agreement that purports to bar them from litigating anywhere but in the courts of New York, actually obtain judgment in New York. It is clear that, under Italian law, the agreement was invalid. Does it necessarily follow that the judgment may not be recognized? Italian doctrine overwhelmingly takes the view that the judgment may be recognized,"' while Italy's Supreme Court has held consistently that the judgment may not be recognized."
Furthermore, even in the absence of a selected forum agreement, if the foreign judgment is based on the defendant's tacit or express consent to the foreign exercise of jurisdiction, the Italian courts will refuse to recognize the judgment, unless the prerequisites to a valid derogation clause were present."
If the parties have entered into an agreement purporting to confer exclusive jurisdiction on the courts of, say, New York and the New York court refuses to entertain the case, the interesting question arises whether the courts of another state, which ordinarily would regard the agreement as a bar to an action in its courts, will take cognizance of the ineffectiveness of the prorogation aspects of the agreement and thereby entertain the case. There is little authority on the question, but it indicates that justice can only be served by an affirmative answer.
A similar question arises when a foreign judgment that has been obtained on the basis of a contractual exclusive forum cannot be recognized by a state whose jurisdiction has been derogated. Here, opinion is divided. The highest courts of Austria, Germany, and Switzerland, with the approval of leading scholars, have held that it is immaterial whether the foreign judgment will be recognized. If the derogation clause is otherwise valid, it will be effective. Decisions in Prussia and some cantons of Switzerland have been to the contrary. Sept. 18, 1961 , no. 2026 , 11 Giustizia civile I, 1525 (1961 [Vol. 13
In France, if the foreign judgment obtained abroad is unsatisfied, a French proceeding may be commenced on the underlying cause of action despite the derogation clause.
DEROGATION CLAUSES IN LATIN-AMERICAN LAW
Michael A. Schwind* The law of most Latin-American countries recognizes in principle the right of the parties to submit their disputes to any court which has jurisdiction in the civil law meaning of the word, that is, a court which is generally empowered by statute to decide the specific kind of law suit. Submission thus merely affects competence, which in the civil law determines the territorial distribution of cases among courts of the same type of jurisdiction. While this concept of competence differs from our idea of venue in several important respects, it is similar to it in that it is generally considered not to be a matter of public policy but rather a means of protection of the parties which may be freely waived.
The competence arising out of agreement, known as prorogation, is norrally available not only within the same country but also on an international level. Some countries restrict the jurisdiction of their courts in regard to disputes between foreigners; others have special rules regarding real estate, personal status or estate matters. But on the whole, most Latin-American countries will permit their courts to hear commercial matters submitted to them, even if both parties are foreigners, especially if there is at least some connection of the subject matter with the country of the forum.
The statutory provisions and court decisions on prorogation are occasionally cited as authority for the validity of contractual clauses providing for an exclusive forum. This is true only to the extent that Latin-American courts will give effect to such clauses permitting their courts, with the above mentioned qualifications, to hear such matters. A judgment thus rendered may also be enforceable in another country, to the same degree as other foreign judgments, especially if the defendant appeared and litigated. It is much less certain, however, whether such clauses will be given their full effect through refusal by a court, which would have jurisdiction and be competent under its own law, to hear a case merely because the parties stipulated the exclusive jurisdiction of the courts of another country.
The present discussion will be limited to a review of this last point, that is, the derogation of jurisdiction aspect of exclusive jurisdiction clauses. No attempt will be made to cover all Latin-American countries, or even the more important among them. While general statements on the subject may occasionally be found in treatises and textbooks, they are not too reliable as a prophesy of what the courts will actually do in a given case.' Thus it appears most advisable to study, merely by way of illustration, the development in a few countries to see whether some important factors and tendencies can be found and some general conclusions reached.
